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ADMINISTRATIVE SETTLEMENT AGREEMENT AND
ORDER ON CONSENT FOR REMEDIAL
INVESTIGATION/FEASIBILITY STUDY FOR OU1 AND
ou2

L JURISDICTION AND GENERAL PROVISIONS

preparation and performance of a remedial investigation and feasibility study (“RUVFS”) for_
Operable Unit One (OU1) and Operable Unit Two (OU2) at or in connection with the South
Dayton Dump and Landfill located generally at 1975 Dryden Road in Moraine, Ohio (“Site”) and
the payment of Future Response Costs incurred by EPA in connection with the RVFS as well as
Past Response Costs.

2. This Settlement Agreement is issued under the authority vested in the President of
the United States by Sections 104, 107 and 122 of the Comprehensive Environmental Response,
Compensation, and Liability Act, as amended, 42 U.S.C. §§ 9604, 9607 and 9622 (“CERCLA”).
This authority was delegated to the Administrator of EPA on January 23, 1987, by Executive
Order 12580, 52 Fed. Reg. 2926 (Jan. 29, 1987), and further delegated to Regional
Administrators on May 11, 1994, by EPA Delegation Nos. 14-14-C and 14-14-D. These
authorities were further re-delegated by the Regional Administrator, EPA, Region 5 to the
Director, Superfund Division, EPA, Region 5 by EPA Delegation Nos. 14-14-C and 14-14-D on
May 2, 1996.

3. Inaccordance with Section 104(b)(2) and Section 122(j)(1) of CERCLA, 42 US.C.
§§ 9604(b)(2) and 9622(j)(1), EPA notified the Department of Interior (DOI) and the Director of
the Ohio Environmental Protection Agency (OEPA) on ,20 , of negotiations

with potentially responsible parties regarding the release of hazardous substances that may have
resulted in injury to the natural resources under Federal trusteeship.

4. EPA and Respondents recognize that this Settlement Agreement has been
negotiated in good faith and that the actions undertaken by Respondents in accordance with this
Settlement Agreement do not constitute an admission of any liability. Respondents do not admit,
and retain the right to controvert in any subsequent proceedings other than proceedings to
implement or enforce this Settlement Agreement, the validity of the findings of fact, conclusions
of law and determinations in Sections V (Findings of Fact) and VI (Conclusions of Law and
Determinations)of this Settlement Agreement. Respondents and EPA
agree to comply with and be bound by the terms of this Settlement Agreement and further agree
that they will not contest the basis or validity of this Settlement Agreement or its terms.

I PARTIES BOUND

5. This Settlement Agreement applies to and is binding upon EPA and upon
Respondents and their agents, heirs, successors and assigns. Any change in ownership or
corporate status of a Respondent including, but not limited to, any transfer of assets or real or
personal property shall not alter such Respondent’s responsibilities under this Settlement
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6. Respondents are jointly and severally liable for carrying out all activities required
by this Settlement Agreement. In the event of the insolvency or other failure of any one or more
Respondents to implement the requirements of this Settlement Agreement, the remaining
Respondents shall complete all such requirements.

7. Respondents shall ensure that their contractors, subcontractors, and representatives
receive a copy of this Settlement Agreement and comply with this Settlement A greement.
Respondents shall be responsible for any noncompliance by Respondents. their contractors
subcontractors, and representatives, with this Settlement Agreement.

8. Each undersigned representative of Respondents certifies that he or she is fully
authorized to enter into the terms and conditions of this Settlement Agreement and to execute
and legally bind the Respondents to this Settlement A greement.

HIL STATEMENT OF PURPOSE

9. Inentering into this Settlement Agreement, the objectives of EPA and Respondents
are: (a) to determine the nature and extent of contamination and any current or potential threat to
the public health, welfare, or the environment posed by the release or threatened release of
hazardous substances, pollutants or contaminants at or from the Site and to collect sufficient data
for developing and evaluating effective remedial alternatives by conducting a Remedial
Investigation (“RI”) as more specifically set forth in the Statement of Work ("SOW?") attached as
Appendix A to this Settlement Agreement; (b) to identify and evaluate remedial alternatives that
protect human health and the environment by preventing, eliminating, reducing or controlling
any release or threatened release of hazardous substances, pollutants, or contaminants at or from
the Site, by conducting a Feasibility Study (“FS”) as more specifically set forth in the Statement
of Work ("SOW") in Appendix A to this Settlement Agreement; and (c) to recover response and
oversight costs incurred by EPA with respect to this Settlement Agreement as well as Past
Response Costs.

10.  This ASAOC and the attached SOW reflect a change in approach from that
described in the Administrative Settlement Agreement and Order on Consent for Remedial
Investigation/Feasibility Study (CERCLA Docket No. V-W-06-C-852) (2006 ASAOC) and

Statement of Work attached thereto, and the Dispute Resolution Agreement entered into by EPA ..o peleted:

o s o 0 e e .
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hazardous substances or contaminants at the Site and the assessment of the risk which these
hazardous substances or contaminants present for human health and the environment.

11. The 2006 ASAOC and the SOW directed that the RUFS use a Presumptive Remedy
approach, consistent with relevant EPA guidance, for addressing the potential risk from direct
contact with the landfill contents in “the central portion of the Site” and a traditional RVFS and
human health and ecological risk assessment for all Site areas not addressed by the Presumptive
Remedy. The portion of the Site which a Presumptive Remedy would address was not clearly
defined in the 2006 ASAOC or the SOW. During the course of the RVFS work under the 2006
ASAOC, EPA established separate operable units that were not contemplated by the 2006
ASAOC and its SOW. In the 2010 Dispute Resolution Agreement, the parties to the 2006
ASAOC identified as included within“OU1” a newly-defined on-Site area to be addressed by the
Presumptive Remedy with respect to direct contact risk; and as included within“OU2”, on-Site




areas not addressed by the Presumptive Remedy for direct contact risk, all groundwater, and any
off-Site media requiring investigation.

12.  This Settlement Agreement and SOW do not reference the Presumptive Remedy
approach. This ASAOC does define the Site areas to be addressed as OU1 and OU2,
respectively, and indicates the media that must be addressed as part of each OU. The ASAOC
and SOW also indicate that work on OU1 and OU2 shall proceed concurrently.

13.  The Work conducted under this Settlement Agreement is subject to approval by
EPA and shall provide all appropriate and necessary information to assess site conditions and
evaluate alternatives to the extent necessary to select a remedy that will be consistent with

CERCLA and the National Oil and Hazardous Substances Pollution Contingency Plan, 40 C.F R.

Part 300 (“NCP”). Respondents shall conduct all Work under this Settlement Agreement in
compliance with CERCLA, the NCP and all applicable EPA guidance, policies, and procedures.

Iv. DEFINITIONS

14.  Unless otherwise expressly provided herein, terms used in this Settlement
Agreement which are defined in CERCLA or in regulations promulgated under CERCLA shall
have the meaning assigned to them in CERCLA or in such regulations. Whenever terms listed
below are used in this Settlement Agreement or in the appendices attached hereto and
incorporated hereunder, the following definitions shall apply:

a. “ARARs” mean all applicable local, state, and federal laws and
regulations, and all “applicable requirements” or “relevant and appropriate requirements” as
defined at 40 CF.R. § 300.5 and 42 US.C. § 962 1(d.

b. “CERCLA” shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601-9675.

c. “Day” or “day” shall mean a calendar day. In computing any period of
time under this Settlement Agreement, where the last day would fall on a Saturday, Sunday, or
federal or state holiday, the period shall run until the close of business of the next working day.

d. “Effective Date” shall mean the effective date of this Settlement
Agreement as provided in Section XXIX.

e. “EPA” shall mean the United States Environmental Protection Agency
and its successor departments, agencies, or instrumentalities.

f. “Engineering Controls” shall mean constructed containment barriers or
systems that control one of the following: downward migration, infiltration or seepage of surface
runoff or rain or natural leaching migration of contaminants through the subsurface over time.
Examples include caps, engineered bottom barriers, immobilization processes, and vertical
barriers.

g. “Future Response Costs” shall mean all costs, including, but not limited
to, direct and indirect costs, that the United States incurs in reviewing or developing plans,
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reports, and other deliverables submitted pursuant to this Settlement Agreement, in overseeing
implementation of the Work, or otherwise implementing, overseeing, or enforcing this
Settlement Agreement, including but not limited to, payroll costs, contractor costs, travel costs,
laboratory costs, the costs incurred pursuant to Section X1 (Access and Institutional Controls)
(including, but not limited to, the cost of attorney time and any monies paid to secure access,
including, but not limited to, the amount of just compensation), Paragraph 37 (emergency
response), Paragraph 83 (Work takeover), Paragraph 32 (Community Involvement Plan)
(including, but not limited to, the costs of any technical assistance grant under Section 117(e)

of CERCLA, 42 US.C. § 9617(e)), and the costs incurred by the

United States in enforcing the terms of this Settlement Agreement, including all costs incurred in
connection with Section XV (Dispute Resolution), and all litigation costs. Future Response
Costs shall also include Agency for Toxic Substances and Disease Registry (‘ATSDR”) costs
regarding the Site, all Interim Response Costs, and all Interest on those Past Response Costs
Respondents have agreed to pay under this Settlement Agreement that has accrued pursuant to 42
U.S.C. § 9607(a) during the period from July 29, 2014 to the Effective Date of this Settlement
Agreement.

h. “Group Respondents” shall mean Jto be determined].

i “Institutional controls” shall mean non-engineered instruments, such as
administrative and/or legal controls, that help to minimize the potential for human exposure to
contamination and/or protect the integrity of a remedy by limiting land and/or resource use.
Examples of institutional controls include easements and covenants, zoning restrictions, special
building permit requirements, and well drilling prohibitions.

J- “Interest” shall mean interest at the rate specified for interest on
investments of the EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507,
compounded annually on October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The
applicable rate of interest shall be the rate in effect at the time the interest accrues. The rate of
interest is subject to change on October 1 of each year.

k. “Interim Response Costs” shall mean all costs, including, but not limited
to, direct and indirect costs, (a) paid by the United States in connection with the Site between
July 29, 2014 and the Effective Date, or (b) incurred prior to the Effective Date, but paid after
that date.

L “NCP” or “National Contingency Plan” shall mean the National Oil and
Hazardous Substances Pollution Contingency Plan promulgated pursuant to Section 105 of
CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto.

m. “OEPA” shall mean the Ohio Environmental Protection A gency and any
successor departments or agencies of the State.

n. “Operable Unit One” or “OU1” shall mean all areas of the Site
potentially used for waste disposal (see Figure 1 of the Statement of Work) including all media
including but not limited to soil, groundwater, leachate, surface water, landfill gas and soil
vapor within and beneath the extent of waste.

P
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0. “Operable Unit Two” or “OU2” shall mean all areas and media of the
Site where Site-related hazardous substances, pollutants or contaminants have come to be
located outside of OU1, including but not limited to: surface and subsurface soil,
groundwater, landfill gas/soil vapor, surface water, sediment and air.

p- “Paragraph” shall mean a portion of this Settlement Agreement identified
by an Arabic numeral or an upper or lower case letter. References to paragraphs in the SOW
will be so identified, e.g., “SOW Paragraph 15.”

q- “Party” or “Parties” shall mean EPA and Respondents.

r. “Past Response Costs” shall mean all costs, including, but not limited to,
direct and indirect costs, that the United States paid at or in connection with the Site through July
29, 2014, plus interest on all such costs through such date.

S. “RCRA” shall mean the Resource Conservation and Recovery Act, also
known as the Solid Waste Disposal Act, as amended, 42 US.C. §§ 6901-6992.

t. “Respondents” shall mean [to be determined].

. “RIFS” shall mean the QU1 and QU2 Remedial/Investigation/Feasibilit

Study thatis the subiect of this Settlement Agreement, _,,——‘[

Deleted: this

u. “RVFS Planning Documents” shall mean the OU1 and OU2 RI/FS Work
Plan, Field Sampling Plan, Quality Assurance Project Plan and Health and Safety Plan as more
specifically set forth in Paragraph 1.2 of the Statement of Work.

v. "Section" shall mean a portion of this Settlement Agreement identified by
a Roman numeral. References to Sections and Tasks in the SOW will be so identified, e.g.,
“SOW Section III, Task 1.2.2.”

w. “Settlement Agreement” shall mean this Administrative Settlement
Agreement and Order on Consent, the SOW, all appendices attached hereto (listed in Section
XXVII) and all documents incorporated by reference into this document including without
limitation EPA-approved submissions. EPA-approved submissions (other than progress reports)
are incorporated into and become a part of the Settlement Agreement upon approval by EPA. In
the event of conflict between this Settlement Agreement and any appendix or other incorporated

documents, this Administrative Settlement Agreement and Order on Consent  shall control. -—""[P.e'e‘e‘t Settlement Agreement

X. “Site” shall mean the South Dayton Dump and Landfill Superfund Site,
located at 1975 Dryden Road in Moraine, Montgomery County, Ohio and depicted generally on
the map attached as Appendix B and all nearby areas where hazardous substances, pollutants or
contaminants have or may have come to be located from 1975 Dryden Road in Moraine,
Montgomery County, Ohio or from former operations at 1975 Dryden Road in Moraine,
Montgomery County, Ohio.

y. “State “shall mean the State of Ohio.

z. “Statement of Work” or “SOW?” shall mean the Statement of Work for
development of a RVFS for South Dayton Dump and Landfill, as set forth in Appendix A to this
6
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and is an enforceable part of this Settlement Agreement as are any modifications made thereto in
accordance with this Settlement Agreement.

aa. “United States" shall mean the United States of America and each
department, agency, and instrumentality of the United States, including EPA.

bb. “Waste Material” shall mean (a) any “hazardous substance” under Section
101(14) of CERCLA, 42 U.S.C. § 9601(14); (b) any pollutant or contaminant under Section
101(33) of CERCLA, 42 U.S.C. § 9601(33); (c) any “solid waste” under Section 1004(27) of
RCRA, 42 U.S.C. § 6903(27); and (d) any “hazardous material” under Ohio Revised Code,
Section 3734.01(J).

cc. “Work” shall mean all activities Respondents are required to perform
under this Settlement Agreement, except those required by Section XIV (Retention of Records).

V. FINDINGS OF FACT

15. Based on available information, including the Administrative Record in this matter,
EPA hereby finds that:

a. The South Dayton Dump and Landfill Site is located at 1901 through 2153
Dryden Road and 2225 East River Road in Moraine, Ohio. The Site is bounded to the north and
west by the Miami Conservancy District floodway (part of which is included in the definition of
the Site), the Great Miami River Recreational Trail and the Great Miami River beyond. The Site
is bounded to the east by Dryden Road (formerly called South Broadway and/or Springboro
Pike) with light industrial facilities beyond, to the southeast by residential and commercial
properties along East River Road with a residential trailer park beyond, and to the south by
undeveloped land with industrial facilities beyond.

b. The Site, which includes a former Jandfill, is located at 1975 Dryden .~ _== Deleted: is

Road in Moraine, Ohio. It encompasses a total of 80 acres, significant portions of which "‘*\.1 Deleted: industrial

“““““““““““““““““““““““““““ Deleted: landfill

its southern portion, portions of which gre a federally designated wetland.

'1 Deleted: site

‘“&““{ Deleted: is

c. Approximately 25,060 people live within a 4-mile radius of the Site. Six
single-family residences are located on the northwest side of East River Road and are adjacent to
the southeast boundary of the Site. A seventh single family home is located on the southeast side
of East River Road and is within 300 feet of the Site. A trailer park with several residences is
also situated approximately 300 feet southeast of the Site at the southeast intersection of Dryden
Road and East River Road.

d. Valley Asphalt, Jim City Salvage, the Miami Conservancy District,
Ronald Barnett, Margaret C. Grillot, and the heirs of Katharine Boesch are the current owners of
the Site. From 1941 to the present, various members of the Boesch and Grillot families have
owned a major portion of the property where dumping was conducted. Most of the properties
that comprise the Site were acquired over time by Horace Boesch and Cyril Grillot.
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paint thinner oils, brake fluids, asbestos, solvents, transformers and other industrial waste. Eﬁ the
excavated areas of the Site T
were filled, some of the property was sold and/or leased to businesses including Valley Asphalt

and other businesses along Dryden Road and East River iRoad!.
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Site, including drums containing hazardous waste from nearby facilities. Some of the drums
contained cleaning solvents (1,1,1-trichloroethane ["TCA"]; methyl ethyl ketone ["MEK"]; and southern part of the site including part of the large quarry
xylene); cutting oils; paint; stoddard solvents; and machine-tool, water-based coolants. The Site pond.

f. Disposal of waste materials began at the Site in the early 1940s. Materials 5\

Deleted: The Miami Conservancy District owns the

had previously accepted materials including oils, paint residue, brake fluids, chemicals for

cleaning metals, solvents, etc. Large quantities of foundry sand and fly ash were dumped at the

Site. Asbestos was also dumped at the Site. In 1969, the Site operator, Alcine Grillot, applied for

a solid waste disposal site license for a 45 acre portion of the Site that allowed him to accept and
dispose of commercial and industrial wastes at the Site. Before this time, disposal at the Site
appears to have been unregulated. The operator’s compliance with permitting regulations after

this time also appears to have been sporadic. In addition, a CERCLA Notification of Hazardous
Waste Site Form submitted by Industrial Waste Disposal Company, Inc. (“IWD”) in 1981

indicated that the Site had been used as a disposal facility for the industrial and municipal wastes

of {WD’s customers. More recently, the Site operated under a solid waste disposal facility permit .- { Deleted: 0 ]
issued by Moraine County Health Department (“MCHD”). The permit allowed disposal of solid,
inert, insoluble materials such as unregulated foundry sand, slag, glass, and demolition debris.
The Site was permitted intermittently between 1968 and J9286. In 1990 Mr. _Clg_i_ll_gt_\y_a_s_gggi_f_igc_i_____‘,,«*[ Deleted: 1990 __]
that he would need new approval from OEPA to continue accepting fly ash. Delco Moraine made
a special request to continue disposing of fly ash at the South Dayton Dump and received

approval to continue disposing of fly ash at the Site until April 30, 1990.

g. Open air burning also occurred at the Site. In 1970 operation of an “air
curtain destructor” at the Site was approved by the Ohio Department of Health. However, open
burning of materials did occur at the site prior to issuance of the permit. In 1986 Mr. Grillot
received a letter from the Regional Air Pollution Control Agency stating he must cease all open
burning as he no longer had a permit for the air curtain destructor. Additionally, Montgomery
County Ohio General Health District issued a permit for open burning to Monsanto Research
Corporation with the permitted location listed as “1975 Springboro South Dayton Dump & Land
Fill.” There is no date of issue or expiration on Monsanto’s open burning permit.

h. EPA conducted a screening site inspection of the Site in 1991. In 1991 a

EPA Field Investigation Team collected soil samples at or near the Site and detected metalsat .o =+ Deleted: contaminants and hazardous substances
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the landfill in 1996, which revealed higher concentrations of hazardous substances than those 15h of the ASADC is based on Paragraph 17 of the 2006
found during the 1991 sampling. In 2002, EPA conducted an aerial photographic analysis of ASAOC. The majority of the chemical concentrations listed

the site. in Paragraph 17 of the 2006 ASADC were less than current

RSLs for industrial Soil. Only metal concentrations were
greater than RSLs.
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i. In 2000, Valley Asphalt removed several drums and 2,217 tons of
contaminated soils from their property (northern area of the Site) that were uncovered when a
sewer line was being excavated. A composite sample collected from the drums was TCLP toxic
for cadmium and lead and contained contaminants including: PCB-1254, benzene,
chlorobenzene, ethylbenzene, toluene, trichlororethene, vinyl chloride, and xylene.

i EPA proposed the site to the National Priorities List, pursuant to CERCLA
Section 105, 42 U.S.C. § 9605, on September 23, 2004. The Site received a Hazard Ranking
Score of 48.63. EPA did not complete the listing process and chose to address the Site under the
Superfund Alternative Sites program.

k. Between 1998 and 2004 the owners of part of the Site conducted several
investigations at the landfill, including groundwater and surface water sampling, which revealed
levels of contaminants above EPA’s Maximum Contaminant Levels. In 2006, several potentially
responsible parties (PRPs) for the Site agreed to conduct a Remedial Investigation/ Feasibility
Study (RUFS) at the Site. The RIFS has been conducted under an Administrative Settlement
Agreement and Order on Consent with EPA, effective as of August 15, 2006. In 2008, the PRPs
agreed to conduct a streamlined RUFS at the site. The PRPs conducted several investigations at
the site from 2008 through 2010.

L The 2008-2010 investigations conducted by the PRPs included
geophysical surveys, test pit and test trench sampling, vertical aquifer sampling, landfill gas
sampling and groundwater monitoring well installation and sampling. From these investigations,
it was found that the groundwater contains vinyl chloride, trichloroethylene (TCE), 1,2- . o o
dichloroethenej@nd other chemicals. Landfill gas mav contain, methane, TCE and other volatile Ww Commented [JGMA4]: Arsenic and lead are primarily AE

organic compounds. | associated with particulate suspended in groundwater

\\\ ;‘ aples an t grudwate itself. »
m. On October 15, 2010, the PRPs raised a dispute over the scope of the work \: Deleted: arsenic, lead
they were being asked to perform to complete the RI/FS work required to support a ROD for the A Delatod: < ]
first operable unit at the Site. The Agency and the PRPs entered into negotiations to resolve the

dispute. These discussions resulted in the execution of a Dispute Resolution Agreement
(“DRA”) which was incorporated into the 2006 ASAOC.

n. The DRA stated that, based on the investigations completed up to that
time, the PRPs agreed to divide the site work into two parts. Operable unit one (OU1) was
intended to include the evaluation of cleanup alternatives to address direct contact risk for the

Presumptive Remedy Area as defined in the DRA,  Operable unit two (OU2) was intended to .- =4 Deleted: all areas used as a landfill, including all
address on-Site areas not addressed by the Presumptive Remedy for direct contact risk, all gfoiréd}va;eg Witlhin and }’enea{h the gxtent 012&1161 waste, and
groundwater, and any off:Site media requiring investigation, O Sl L emaes [ won Salow onsite
___________________________________ . usiness to remain safely operating at the site
e . . .
0. In 2010, as part of the DRA, the rgspondents to the 2006 ASAOC agreed Deleted: all contamination that had migrated beyond the
. . . o ks o e o e 1 e S o 1 o8 boundaries of that portion of the Site designated as OU1
to do a vapor intrusion study to determine whether methane and/or volatile organic carbon_ S
(“VOC”) compounds were migrating from the landfill and into on-site and nearby buildings. Deleted: R ]
Indoor air, sub,slab, outdoor air, and soil gas samples were collected several times in 2011and _,,»—[ Deleted: -

2012, and indicated that vapor intrusion and landfill gas migration posed an imminent and
substantial endangerment to human health.
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p- Between July 12 and August 8§, 2012, EPA conducted a Removal Site
Investigation at the Site including residential and non-residential sub-slab sampling and the
installation of soil gas vapor probes along the Site’s eastern perimeter. EPA sampling confirmed
a completed exposure pathway with respect to vapor intrusion. Vapor intrusion sampling results
from 2012 by EPA and the PRPs documented that vapor intrusion was occurring at the Site.
Seven non-residential buildings had concentrations of gases that exceeded acceptable limits.
EPA also documented methane levels in one building and at sub-slab screening levels that were
above the lower explosive limit (5% methane).

q- EPA issued a Unilateral Administrative Order to Valley Asphalt in March

owned by Valley Asphalt. EPA entered into another Administrative Settlement Agreement and

Order on Consent (“Removal ASAOC”) with Hobart Corporation, NCR Corporation and Kelsey-

Haves Company jn April 2013 to perform the removal action related to the vapor intrusion threat. .- Deleted: the

ot 7 s i Bt i, s . s 20 o
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abatement mitigation systems in any gffected structures, design and install a landfill gas e
. A S S S Ly N I S S I G TR D N ﬁ Deleted: Respondents
extraction system to prevent landfill gas migration offsite (if needed based on testing), develop ___ .
and implement a performance sample plan to confirm screening levels were achieved by the “s, | Deleted: ¢
vapor abatement mitigation systems, and if necessary develop and implement additional sample . 1 Deleted: designed

RUUN WUUI, N, S, W—

plans. The PRPs installed the mitigation systems at the contaminated buildings leased from the
Site owners, and Valley Asphalt demolished other buildings on property it owns at the Site in the
summer of 2013.

J

r. In June 2012, EPA, in consultation with OEPA, determined that additional
data must be collected on groundwater and potential hot spots before selecting a remedy for
OU1. EPA anticipated oversight of additional OU1 RVFS fieldwork, .. Deleted: , with a proposed cleanup plan and final OU1
remedy selection by March 2015
s In June 2013, the PRPs took additional soil and groundwater samples o Deleted: Respondents
under EPA oversight in OU1 to better understand sources of groundwater contamination.
The sampling confirmed several groundwater contaminant plumes. The PRPs drafted plansto .. *[ Deleted: Respondents

]

conduct additional groundwater sampling and install permanent monitoring wells.
VI CONCLUSIONS OF LAW AND DETERMINATIONS

Based on the Findings of Fact set forth above, and the Administrative Record in this matter, EPA
has determined that:

16. The South Dayton Dump and Landfill Site is a "facility" as defined in Section
101(9) of CERCLA, 42 U.S.C. § 9601(9).

17.  The contamination found at the Site, as identified in the Findings of Fact above,

includes "hazardous substances" as defined in Section 101(14) of CERCLA, 42U .S.C. §
9601(14).
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18.  The conditions described in the Findings of Fact in Section V above constitute an
actual and/or threatened "release" of a hazardous substance from the facility as defined in
Section 101(22) of CERCLA, 42 U.S.C. § 9601(22).

19. Each Respondent is a "person" as defined in Section 101(21) of CERCLA, 42
U.S.C. § 9601(21).

20. Respondents are responsible parties under Sections 104, 107 and 122 of CERCLA,
42 U.S.C. §§ 9604, 9607 and 9622. For example:

a. Each Respondent is a responsible party under Section 107(a) of CERCLA,
42 U.S.C. § 9607(a), and is jointly and severally liable for performance of response actions and
for response costs incurred and to be incurred at the Site.

b. Respondents [insert names] are the “owner(s)” and/or “operator(s)” of the
facility, as defined by Section 101(20) of CERCLA, 42 U.S.C. § 9601(20), and within the
meaning of Section 107(a)(1) of CERCLA, 42 U.S.C. § 9607(a)(1).

c. Respondents [insert names] were the “owners” and/or “operators” of the
facility at the time of disposal of hazardous substances at the facility, as defined by Section
101(20) of CERCLA, 42 U.S.C. § 9601(20), and within the meaning of Section 107(a)(2) of
CERCLA, 42 U.S.C. § 9607(2)(2).

d. Respondents [insert names] arranged for disposal or treatment, or arranged
with a transporter for transport for disposal or treatment of hazardous substances at the facility,
within the meaning of Section 107(a)(3) of CERCLA, 42 U.S.C. § 9607(a)(3).

e. Respondents [insert names] accept or accepted hazardous substances for
transport to the facility selected by Respondents, within the meaning of Section 107(a)(4) of
CERCLA, 42 U.S.C. § 9607(2)(4 ).]

21. The actions required by this Settlement A greement are necessary to protect the
public health, welfare or the environment, are in the public interest, 42 U.S.C. § 9622(a), are
consistent with CER CLA and the NCP, 42 U.S.C. §§ 9604 (a)(1), 9622(a), and will expedite
effective remedial action and minimize litigation, 42 U.S.C.§ 9622(a).

22.  EPA has determined that Respondents are qualified to conduct the RUFS within the
meaning of Section 104(a) of CERCLA, 42 U.S.C. § 9604(a), and will carry out the Work
properly and promptly, in accordance with Sections 104(a) and 122(a) of CERCLA, 42 US.C.
§§ 9604(a) and 9622(a), if Respondents comply with the terms of this Settlement Agreement.

VIL SETTLEMENT AGREEMENT AND ORDER

23. Based upon the foregoing Findings of Fact, Conclusions of Law, Determinations,
and the Administrative Record for this Site, it is hereby Ordered and Agreed that R espondents
shall comply with all provisions of this Settlement Agreement, including, but not limited to, all
appendices to this Settlement A greement and all documents incorporated by reference into this
Settlement Agreement.
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VIIL DESIGNATION OF CONTRACTORS AND PROJECT COORDINATORS

24. Selection of Contractors, Personnel. All Work performed under this Settlement
Agreement shall be under the direction and supervision of qualified personnel. Within 30 days
after the Effective Date, and before the Work outlined below begins, Respondents shall notify
EPA in writing of the names, titles, and qualifications of the personnel, including contractors,
subcontractors, consultants, and laboratories to be used in carrying out such Work. With respect
to any proposed contractor, Respondents shall demonstrate that the proposed contractor has a
quality system that complies with ANSIVASQC E4-1994, “Specifications and Guidelines for
Quality Systems for Environmental Data Collection and Environmental Technology Programs,”
(American National Standard, January 5, 1995, or most recent version), by submitting a copy of
the proposed contractor’s Quality Management Plan (“QMP”). The QMP should be prepared in
accordance with “EPA Requirements for Quality Management Plans (QA/R-2),” (EPA/240/B-
01/002, March 2001; Reissued May 2006) or equivalent documentation as determined by EPA.
The qualifications of the persons undertaking the Work for Respondents shall be subject to
EPA’s review, for verification that such persons meet minimum technical background and
experience requirements. This Settlement Agreement is contingent on Respondents’
demonstration to EPA’s satisfaction that Respondents are qualified to perform properly and
promptly the actions set forth in this Settlement Agreement. If EPA disapproves in writing of
any person’s technical qualifications, Respondents shall notify EPA of the identity and
qualifications of the replacements within 30 days after the written notice. If EPA subsequently
disapproves of the replacement, EPA reserves the right to terminate this Settlement Agreement
and to conduct a complete RIFS, and to seek reimbursement for costs and penalties from
Respondents. During the course of the RIVFS, Respondents shall notify EPA in writing of any
changes or additions in the personnel used to carry out such Work, providing their names, titles,
and qualifications. EPA shall have the same right to disapprove changes and additions to
personnel as it has hereunder regarding the initial notification.

25. Within seven days after the Effective Date, Respondents shall designate a Project
Coordinator who shall be responsible for administration of all actions by Respondents required
by this Settlement Agreement and shall submit to EPA the designated Project Coordinator’s
name, address, telephone number, and qualifications. To the greatest extent possible, the Project
Coordinator shall be present on Site or readily available during Site Work. EPA retains the right
to disapprove of the designated Project Coordinator. If EPA disapproves of the designated
Project Coordinator, Respondents shall retain a different Project Coordinator and shall notify
EPA of that person’s name, address, telephone number and qualifications within 14 days
following EPA’s disapproval. Respondents shall have the right to change their Project
Coordinator subject to EPA’s right to disapprove. Respondents shall notify EPA three days
before such change is made. The initial notification may be made orally, but shall be promptly
followed by a written notification.

26. EPA has designated Leslie Patterson of the Superfund Division, Region 5 as its
Project Coordinator. EPA will notify Respondents of a change in its designation of the Project
Coordinator. Except as otherwise provided in this Settlement Agreement, Respondents shall
direct all submissions required by this Settlement Agreement to:
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Leslie Patterson, Remedial Project Manager
U.S. EPA, Superfund Division

Mail Code SR-6]

77 West Jackson

Chicago, Hlinois 60604-3590

Respondents are encouraged to make their submissions to EPA on recycled paper (which
includes significant post-consumer waste paper content where possible) and using two-sided
copies. Respondents shall make submissions electronically according to EPA Region 5
specifications. Receipt by Respondents’ Project Coordinator of any notice or communication
from EPA relating to this Settlement Agreement shall constitute receipt by Respondents.
Documents to be submitted to the Respondents shall be sent to:

[Name]
Organization
Address

27. EPA's Project Coordinator shall have the authority lawfully vested in a Remedial
Project Manager (“RPM”) and On-Scene Coordinator (“OSC”) by the NCP. In addition, EPA's
Project Coordinator shall have the authority consistent with the NCP to halt any Work required
by this Settlement Agreement, and to take any necessary response action when s/he determines
that conditions at the Site may present an immediate endangerment to public health or welfare or
the environment. The absence of the EPA Project Coordinator from the area under study
pursuant to this Settlement Agreement shall not be cause for the stoppage or delay of Work.

28. EPA and Respondents shall have the right, subject to Paragraph 33, to change their
respective Project Coordinator. Respondents shall notify EPA three days before such a change is
made. The initial notification by either party may be made orally, but shall be promptly followed
by a written notice.

29. EPA shall arrange for a qualified person to assist in its oversight and review of the
conduct of the RIVFS, as required by Section 104(a) of CERCLA, 42 U.S.C. § 9604(a). Such
person shall have the authority to observe Work and make inquiries in the absence of EPA, but
not to modify the RVFS Planning Documents or other work plans.

IX. WORK TO BE PERFORMED

30. Respondents shall conduct the RIFS in accordance with the provisions of this
Settlement Agreement, the SOW, CERCLA, the NCP, EPA guidance related to remedial
investigations and feasibility studies including, but not limited to, the “Interim Final Guidance
for Conducting Remedial Investigations and Feasibility Studies under CERCLA” (OSWER
Directive # 9355.3-01), “Guidance for Data Usability in Risk Assessment” (OSWER Directive
#9285.7-05), Risk Assessment Guidance for Superfund (RAGS), Volume I - Human Health
Evaluation Manual (Part A), Interim Final (EPA-540-1-89-002), OSWER Directive 9285.7-01A,
December 1, 1989; and Risk Assessment Guidance for Superfund (RAGS), Volume I - Human
Health Evaluation Manual (Part D, Standardized Planning, Reporting, and Review of Superfund
Risk Assessments), Interim, (EPA 540-R-97-033), OSWER Directive 9285.7-01D, January
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1998, and guidance referenced therein, and guidances referenced in the SOW, as may be
amended or modified by EPA. The Remedial Investigation (“RI”) shall consist of collecting data
to characterize site conditions, determining the nature and extent of the contamination at or from
the Site, assessing risk to human health and the environment, and conducting treatability testing
as necessary to evaluate the potential performance and cost of the treatment technologies that are
being considered. The Feasibility Study (“FS”) shall determine and evaluate (based on
treatability testing, where appropriate) alternatives for remedial action to prevent, mitigate, or
otherwise respond to or remedy the release or threatened release of hazardous substances,
pollutants, or contaminants at or from the Site. The alternatives evaluated must include, but shall
not be limited to, the range of alternatives described in the NCP, and shall include remedial
actions that utilize permanent solutions and alternative treatment technologies or resource
recovery technologies to the maximum extent practicable. In evaluating the alternatives,
Respondents shall address the factors required to be taken into account by Section 121 of
CERCLA, 42 U.S.C. § 9621, and Section 300.430(e) of the NCP, 40 C.F R. § 300.430(¢).
Respondents shall submit to EPA and the State of Ohio two paper copies of all plans, reports,
submittals and other deliverables required under this Settlement Agreement, the SOW and the
RVFS Planning Documents in accordance with the approved schedule for review and approval
pursuant to Section X (EPA Approval of Plans and Other Submissions). Upon request by EPA,
Respondents shall submit in electronic form all portions of any plan, report, or other deliverable
Respondents are required to submit pursuant to provisions of this Settlement Agreement,
including the SOW. Upon approval by EPA, all deliverables under this Settlement A greement,
including the SOW, shall be incorporated into and become enforceable under this Settlement
Agreement.

31. Upon receipt of the draft FS report, EPA will evaluate, as necessary, the estimates
of the risk to the public and environment that are expected to remain after a particular remedial
alternative has been completed and will evaluate the durability, reliability, and effectiveness of
any proposed Institutional Controls.

32.  Community Involvement Plan,

a. EPA will prepare a Community Involvement Plan, in accordance with
EPA guidance and the NCP. As requested by EPA, Respondents shall provide information
supporting EPA’s community involvement plan and shall participate in the preparation of such
information for dissemination to the public and in public meetings which may be held or
sponsored by EPA to explain activities at or concerning the Site.

33. Modification of any plans.

a. If at any time during the RI/FS process, Respondents identify a need for
additional data, Respondents shall submit a memorandum documenting the need for additional
data to the EPA Project Coordinator within 30 days of identification. EPA in its discretion will
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determine whether the additional data will be collected by Respondents and whether it will be
incorporated into reports and deliverables.

b. In the event of unanticipated or changed circumstances at the Site,
Respondents shall notify the EPA Project Coordinator by telephone within 24 hours of discovery
of the unanticipated or changed circumstances. In addition to the authorities in the NCP, in the
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event that EPA determines that the immediate threat or the unanticipated or changed
circumstances warrant changes in the RI/FS Planning Documents, EPA shall modify or amend
the RIFS Planning Documents in writing accordingly. Respondents shall perform the RI/FS
Planning Documents as modified or amended.

c. EPA may determine that in addition to tasks defined in the initially
approved RI/FS Planning Documents, other additional Work may be necessary to accomplish the
objectives of the RVFS as set forth in the SOW for this RI/FS. EPA may require that
Respondents perform these response actions in addition to those required by the initially
approved RI/FS Planning Documents, including any approved modifications, if it determines that
such actions are necessary for a complete RI/FS.

d. Respondents shall confirm their willingness to perform the additional
Work in writing to EPA within J4 days of receipt of then EPA request. If Respondents object
to any modification determined by EPA to be necessary pursuant to this Paragraph,
Respondents may seek dispute resolution pursuant to Section XV (Dispute Resolution). The
SOW and/or RI/FS Planning Documents shall be modified in accordance with the final
resolution of the dispute.

e. Respondents shall complete the additional Work according to the
standards, specifications, and schedule set forth or approved by EPA in a written modification to
the RIVFS Planning Documents or written work plan supplement. EPA reserves the right to
conduct the Work itself at any point, to seek reimbursement from Respondents, and/or to seek
any other appropriate relief.

f. Nothing in this Paragraph shall be construed to limit EPA’s authority to
require performance of further response actions as otherwise provided in this Settlement
Agreement.

34. Off-Site Shipment of Waste Material.

a. Respondents may ship hazardous substances, pollutants and contaminants
from the Site to an off-Site facility only if they comply with Section 121(d)(3) of CERCLA,
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42 U.S.C. § 9621(d)(3), and 40 CF R. § 300.440. Respondents will be deemed to be in
compliance with CERCLA Section 121(d)(3) and 40 C.F.R. § 300.440 regarding a shipment if
Respondents obtain a prior determination from EPA that the proposed receiving facility for such
shipment is acceptable under the criteria of 40 C F.R. § 200.440(b). Respondents may ship
Investigation Derived Waste (IDW) from the Site to an off-Site facility only if Respondents
comply with EPA’s “Guide to Management of Investigation Derived Waste,” OSWER 9345 .3-
03FS (Jan. 1992).

b. Respondents may ship Waste Material from the Site to an out-of-state
waste management facility only if, prior to any shipment, they provide written notice to the
appropriate state environmental official in the receiving facility’s state and to the OSC. This
written notice requirement shall not apply to any off-Site shipments when the total quantity of all
such shipments will not exceed ten cubic yards. The written notice must include the following
information, if available: (1) the name and location of the receiving facility; (2) the type and
quantity of Waste Material to be shipped; (3) the schedule for the shipment; and (4) the method
of transportation. Respondents also shall notify the state environmental official referenced above
and the OSC of any major changes in the shipment plan, such as a decision to ship the Waste
Material to a different out-of-state facility. Respondents shall provide the written notice after the
award of the contract for remedial investigation and feasibility study and before the Waste
Material is shipped.

35. Meetings. Respondents shall make presentations at, and participate in, meetings at
the request of EPA during the initiation, conduct, and completion of the RI/FS. In addition to
discussion of the technical aspects of the RI/FS, topics will include anticipated problems or new
issues. Meetings will be scheduled at EPA's discretion.

36. Progress Repotts. In addition to the deliverables set forth in this Settlement

following month. At a minimum, with respect to the preceding month, these progress reports
shall (1) describe the actions which have been taken to comply with this Settlement Agreement
during that month, (2) include hard copies and electronic copies (according to EPA Region 5
specifications) of all results of sampling and tests and all other data received by the Respondents
(3) describe Work planned for the next two months with schedules relating such Work to the
overall project schedule for RUVFS completion, and (4) describe all problems encountered and
any anticipated problems, any actual or anticipated delays, and solutions developed and
implemented to address any actual or anticipated problems or delays.

37. Emergency Response and Notification of Releases.

a. In the event of any action or occurrence during, arising from, or relating to
performance of the Work that causes or threatens a release of Waste Material from the Site that
constitutes an emergency situation or may present an immediate threat to public health or welfare
or the environment, Respondents shall immediately take all appropriate action. Respondents
shall take these actions in accordance with all applicable provisions of this Settlement
Agreement, including, but not limited to, the Health and Safety Plan, in order to prevent, abate or
minimize such release or endangerment caused or threatened by the release. Respondents shall
also immediately notify the EPA Project Coordinator or, in the event of his/her unavailability,
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the On Scene Coordinator (“OSC”) or the Regional Duty Officer, EPA Region 5 Emergency
Planning and Response Branch at (Tel: (312) 353-2318) of the incident or Site conditions. In the
event that Respondents fail to take appropriate response action as required by this Paragraph, and
EPA takes such action instead, Respondents shall reimburse EPA all costs of the response action
not inconsistent with the NCP pursuant to Section XVIII (Payment of Response Costs).

b. In addition, in the event of any release of a hazardous substance from the
Site, Respondents shall immediately notify the EPA Project Coordinator, the OSC or Regional
Duty Officer at (312) 353-2318 and the National Response Center at (800) 424-8802.
Respondents shall submit a written report to EPA within 7 days after each release, setting forth
the events that occurred and the measures taken or to be taken to mitigate any release or
endangerment caused or threatened by the release and to prevent the reoccurrence of such a
release. This reporting requirement is in addition to, and not in lieu of, reporting under Section
103(c) of CERCLA, 42 U.S.C. § 9603(c), and Section 304 of the Emergency Planning and
Community Right-To-Know Act of 1986, 42 US.C. § 11004, ef seq.

X. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

38. After review of any plan, report or other item that is required to be submitted for
approval pursuant to this Settlement Agreement, including the SOW, EPA shall: (a) approve, in
whole or in part, the submission; (b) approve the submission upon specified conditions; (¢)
modify the submission to cure the deficiencies; (d) disapprove, in whole or in part, the
submission, directing that Respondents modify the submission; or (e) any combination of the
above. However, EPA shall not modify a submission without first providing Respondents at least
one notice of deficiency and an opportunity to cure within 21 days_or such appropriate longer
time as may be agreed between EPA and Respondents , except where to do so would cause
serious disruption to the Work or where previous submission(s) have been disapproved
due to material defects.

39. Inthe event of approval, approval upon conditions, or modification by EPA,
pursuant to Subparagraph 38(a), (b), (¢) or (e), Respondents shall proceed to take any action
required by the plan, report or other item, as approved or modified by EPA subject only to their
right to invoke the Dispute Resolution procedures set forth in Section XV (Dispute Resolution)
with respect to the modifications or conditions made by EPA. Following EPA approval or
modification of a submittal or portion thereof, Respondents shall not thereafter alter or amend
such submittal or portion thereof unless directed by EPA. In the event that EPA modifies the
submission to cure the deficiencies pursuant to Subparagraph 38(c) and the submission had a
material defect, EPA retains the right to seek stipulated penalties, as provided in Section XVI
(Stipulated Penalties). EPA also retains the right to perform its own studies, complete the RI/FS
(or any portion of the RVFS), and seek reimbursement from Respondents for its costs; and/or
seek any other appropriate relief.

40. Resubmission of Plans.

a. Upon receipt of a notice of disapproval, Respondents shall, within 15 days
or such longer time as specified EPA in such notice, correct the deficiencies and resubmit the
plan, report, or other item for approval. Any stipulated penalties applicable to the submission, as
provided in Section X V1, shall accrue during the 15-day period or otherwise specified period but
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shall not be payable unless the resubmission is disapproved or modified due to a material defect
as provided in Paragraphs 41 and 42.

b. Notwithstanding the receipt of a notice of disapproval, Respondents shall
proceed to take any action required by any non-deficient portion of the submission unless
otherwise directed by EPA. Implementation of any non-deficient portion of a submission shall
not relieve Respondents of any liability for stipulated penalties under Section X VI (Stipulated
Penalties).

c. Respondents shall not proceed further with any subsequent activities or
tasks until receiving EPA approval for the following deliverables: OU1 RI/FS Workplan, OU2
RVFS Work Plan, Field Sampling Plan, Quality Assurance Project Plan, Draft Remedial
Investigation Report, Treatability Testing Work Plan and Sampling and Analysis Plan, and Draft
Feasibility Study Report. While awaiting EPA approval on these deliverables, Respondents shall
proceed with all other tasks and activities which may be conducted independently of these
deliverables, in accordance with the schedule set forth in this Settlement Agreement.

d. For all remaining deliverables not enumerated above in subparagraph 40.
c., Respondents shall proceed will all subsequent tasks, activities and deliverables without
awaiting EPA approval on the submitted deliverable, EPA reserves the right to stop
Respondents from proceeding further, either temporarily or permanently, on any task, activity or
deliverable at any point during the RVFS.

41. I EPA disapproves a resubmitted plan, report or other item, or portion thereof EPA
may direct Respondents to correct the deficiencies. EPA also retains the right to modify or
develop the plan, report or other item. Respondents shall implement any such plan, report, or
item as corrected, modified or developed by EPA, subject only to their right to invoke the
procedures set forth in Section XV (Dispute Resolution).

42. Ifupon resubmission, a plan, report, or other deliverable is disapproved or modified
by EPA due to a material defect, Respondents shall be deemed to have failed to submit such
plan, report, or other deliverable timely and adequately unless Respondents invoke the dispute
resolution procedures in accordance with Section XV (Dispute Resolution) and EPA’s action is
revoked or substantially modified pursuant to a Dispute Resolution decision issued by EPA or

(Dispute Resolution) and Section XVI (Stipulated Penalties) shall govern the implementation of
the Work and accrual and payment of any stipulated penalties during Dispute Resolution. If
EPA’s disapproval or modification is not otherwise revoked, substantially modified or

process set forth in Section XV, stipulated penalties shall accrue for such violation from the date
on which the initial submission was originally required, as provided in Section XV1.

43. Inthe event that EPA takes over some of the tasks, but not the preparation of the RI
Report or the FS Report, Respondents shall incorporate and integrate information supplied by
EPA into the final repotts.
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44 All plans, reports, and other items submitted to EPA under this Settlement
Agreement shall, upon approval or modification by EPA, be incorporated into and enforceable
under this Settlement Agreement. In the event EPA approves or modifies a portion of a plan,
report, or other item submitted to EPA under this Settlement Agreement, the approved or
modified portion shall be incorporated into and enforceable under this Settlement Agreement.

45. Neither failure of EPA to expressly approve or disapprove of Respondents’
submissions within a specified time period, nor the absence of comments, shall be construed as
approval by EPA. Whether or not EPA gives express approval for Respondents’ deliverables,
Respondents are responsible for preparing deliverables acceptable to EPA.

XL QUALITY ASSURANCE, SAMPLING AND ACCESS TO INFORMATION

46. Quality Assurance. Respondents shall assure that Work performed, samples taken
and analyses conducted conform to the requirements of the SOW, the QAPP and guidances
identified therein. Respondents will assure that field personnel used by Respondents are properly
trained in the use of field equipment and in chain of custody procedures. Respondents shall only
use laboratories which have a documented quality system that complies with “EPA
Requirements for Quality Management Plans (QA/R-2)” (EPA/240/B-01/002, March 2001) or
equivalent documentation as determined by EPA.

47. Sampling

a. All results of sampling, tests, modeling or other data (including raw data)
generated by Respondents, or on Respondents' behalf, during the period that this Settlement
Agreement is effective, shall be submitted to EPA (in paper and electronic form according to
EPA Region 5 specifications) in the next monthly progress report as described in Paragraph 36
of this Settlement Agreement (unless otherwise agreed to by EPA). EPA will make available to
Respondents validated data generated by EPA unless it is exempt from disclosure by any federal
or state law or regulation.
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days prior to conducting significant field events as described in the SOW and RI/FS Work
Plan/Field Sampling Plan. At EPA's verbal or written request, or the request of EPA's oversight
assistant, Respondents shall allow split or duplicate samples to be taken by EPA (and its
authorized representatives) and the State of Ohio of any samples collected by Respondents in
implementing this Settlement Agreement. All split samples of Respondents shall be analyzed by
the methods identified in the QAPP.

48.  Access to Information

a. Respondents shall provide to EPA and the State of Ohio, upon request,
copies of all records, reports, documents, and other information (including records, reports,
documents, and other information in electronic form) (hereinafter referred to as “Records™)
within their possession or control or that of their contractors or agents relating to activities at
the Site or to the implementation of this Settlement Agreement, including, but not limited to,
sampling, analysis, chain of custody records, manifests, trucking logs, receipts, reports, sample
traffic routing, correspondence, or other documents or information related to the Work.
Respondents shall also make available to EPA and the State of Ohio, for purposes of
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_information gathering, or testimony, their employees, agents, or representatives with knowledge
of relevant facts concerning the performance of the Work.

b. Respondents may assert business confidentiality claims covering part or
all of the Records submitted to EPA and the State of Ohio under this Settlement A greement to
the extent permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. §
9604(e)(7), and 40 C.F.R. § 2.203(b). Records determined to be confidential by EPA will be
afforded the protection specified in 40 C.F.R. Part 2, Subpart B. If no claim of confidentiality
accompanies Records when they are submitted to EPA [and the State], or if EPA has notified
Respondents that the Records are not confidential under the standards of Section 104(e)(7) of
CERCLA or 40 CF.R. Part 2, Subpart B, the public may be given access to such Records
without further notice to Respondents. Respondents shall segregate and clearly identify all
Records submitted under this Settlement Agreement for which Respondents assert business
confidentiality claims.

c. Respondents may assert that certain Records are privileged under the
attorney-client privilege or any other privilege or protection from disclosure recognized by
federal law. If the Respondents assert such a privilege or protection in lieu of providing Records,
they shall provide EPA and the State of Ohio with the following: (i) the title of the Record; (ii)
the date of the Record; (iii) the name, title, affiliation (e.g., company or firm), and address of the
author of the Record; (iv) the name and
title of each addressee and recipient; (v) a description of the contents of the Record; and (vi) the
privilege or protection asserted by Respondents. However, no Records created or generated
pursuant to the requirements of this Settlement Agreement shall be withheld on the grounds that
they are privileged or confidential.

d. No claim of confidentiality shall be made with respect to any data,
including, but not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific,
chemical, or engineering data, or any other Records evidencing conditions at or around the Site.

49. In entering into this Settlement Agreement, Respondents waive any objections to
any data gathered, generated, or evaluated by EPA, the State or Respondents in the performance
or oversight of the Work that has been verified according to the quality assurance/quality control
(“QA/QC”) procedures required by the Settlement Agreement or any EPA-approved RI/FS Work
Plans or Sampling and Analysis Plans. If Respondents object to any other data relating to the
RVFS, Respondents shall submit to EPA a report that specifically identifies and explains its
objections, describes the acceptable uses of the data, if any, and identifies any limitations to the
use of the data. The report must be submitted to EPA within 15 days after the monthly progress
report containing the data.

XII. SITE ACCESS lAND INSTITUTIONAL CONTROLSL

50. If the Site, or any other property where access is needed to implement this
Settlement Agreement, is owned or controlled by any of Respondents, such Respondents shall,
commencing on the Effective Date, provide EPA, the State, and their representatives, including
contractors, with access at all reasonable times to the Site, or such other property, for the purpose
of conducting any activity related to this Settlement Agreement.
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51.  Where any action under this Settlement Agreement is to be performed in areas
owned by or in possession of someone other than Respondents, Respondents shall use their best
efforts to obtain all necessary access agreements within 30, business days after the Effective Date,
or as otherwise specified in writing by the EPA Project Coordinator. Respondents shall

immediately notify EPA if after using their best efforts they are unable to obtain such agreements.

For purposes of this Paragraph, “best efforts” includes the payment of reasonable sums of money
in consideration of access. Respondents shall describe in writing their efforts to obtain access. If
Respondents cannot obtain access agreements, EPA may either (a) obtain access for Respondents
or assist Respondents in gaining access, to the extent necessary to effectuate the response actions
described herein, using such means as EPA deems appropriate; (b) perform those tasks or
activities with EPA contractors; or (¢) terminate the Settlement Agreement. Respondents shall
reimburse EPA for all costs and attorney’s fees incurred by the United States in obtaining such
access, in accordance with the procedures in Section XVIII (Payment of Response Costs). If
EPA performs those tasks or activities with EPA contractors and does not terminate the
Settlement Agreement, Respondents shall perform all other tasks or activities not requiring
access to that property, and shall reimburse EPA for all costs incurred in performing such tasks
or activities. Respondents shall integrate the results of any such tasks or activities undertaken by
EPA into its plans, reports, and other deliverables.

52. Notwithstanding any provision of this Settlement Agreement, EPA and the State of
Ohio retains all of their access authorities and rights, as well as all of their rights to require
land/water use restrictions, including enforcement authorities related thereto, under CERCLA,
RCRA, and any other applicable statutes or regulations.

X1 COMPLIANCE WITH OTHER LAWS

53. Respondents shall comply with all applicable local, state and federal laws and
regulations when performing the RI/FS. No local, state, or federal permit shall be required for
any portion of any action conducted entirely on-site, including studies, if the action is selected
and carried out in compliance with Section 121 of CERCLA, 42 US.C. § 9621. Where any
portion of the Work is to be conducted off-site and requires a federal or state permit or approval,
Respondents shall submit timely and complete applications and take all other actions necessary
to obtain and to comply with all such permits or approvals. This Settlement Agreement is not,
and shall not be construed to be, a permit issued pursuant to any federal or state statute or
regulation.

XIV. RETENTION OF RECORDS

54.  During the pendency of this Settlement Agreement and for a minimum of 10 years
after commencement of construction of any remedial action, each Respondent shall preserve and
retain all non-identical copies of records and documents (including records or documents in
electronic form) now in its possession or control or which come into its possession or control that
relate in any manner to the performance of the Work or the liability of any person under
CERCLA with respect to the Site, regardless of any corporate retention policy to the contrary.
Until 10 years after commencement of construction of any remedial action, Respondents shall
also instruct their contractors and agents to preserve all documents, records, and information of
whatever kind, nature or description relating to performance of the Work.
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55. At the conclusion of this document retention period, Respondents shall notify EPA
at least 90 days prior to the destruction of any such records or documents, and, upon request by
EPA, Respondents shall deliver any such records or documents to EPA. Respondents may assert
that certain documents, records and other information are privileged under the attorney-client
privilege or any other privilege or protection from disclosure recognized by federal law. If
Respondents assert such a privilege or protection, they shall provide EPA with the following: 1)
the title of the document, record, or information;

2) the date of the document, record, or information; 3) the name and title of the author of the
document, record, or information; 4) the name and title of each addressee and recipient; 5) a
description of the subject of the document, record, or information; and 6) the privilege or_
protection asserted by Respondents. However, no documents, reports or other information
created or generated pursuant to the requirements of this Settlement A greement shall be
withheld on the grounds that they are privileged or confidential.

56. Each Respondent hereby certifies individually that to the best of its knowledge and
belief, after thorough inquiry, it has not altered, mutilated, discarded, destroyed or otherwise
disposed of any records, documents or other information (other than identical copies) relating to
its potential liability regarding the Site since notification of potential liability by EPA or the
filing of suit against it regarding the Site and that it has fully complied with any and all EPA
requests for information pursuant to Sections 104(e) and 122(e) of CERCLA, 42 US.C. §§
9604(e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C. § 6927.

XV. NATURAL RESOURCE DAMAGES
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XVL DISPUTE RESOLUTION

58.  Unless otherwise expressly provided for in this Settlement Agreement, the dispute
resolution procedures of this Section shall be the exclusive mechanism for resolving disputes
arising under this Settlement Agreement. The Parties shall attempt to resolve any disagreements
concerning this Settlement Agreement expeditiously and informally.

59. IfRespondents object to any EPA action taken pursuant to this Settlement
Agreement, including billings for Future Response Costs, they shall notify EPA in writing of
their objection(s) within 10 days of such action, unless the objection(s) has/have been resolved
informally. EPA and Respondents shall have 20 days from EPA’s receipt of Respondents’
written objection(s) to resolve the dispute (the “Negotiation Period”). The Negotiation Period
may be extended at the sole discretion of EPA. Such extension may be granted verbally but must
be confirmed in writing to be effective.

60. Any agreement reached by the Parties pursuant to this Section shall be in writing
and shall, upon signature by the Parties, be incorporated into and become an enforceable part of
this Settlement Agreement. If the Parties are unable to reach an agreement within the Negotiation
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Period, an EPA management official at the Superfund Branch Chief level or higher will issue a
written decision. EPA’s decision shall be incorporated into and become an enforceable part of
this Settlement Agreement. Respondents’ obligations under this Settlement Agreement shall not
be tolled by submission of any objection for dispute resolution under this Section. Following
resolution of the dispute, as provided by this Section, Respondents shall fulfill the requirement
that was the subject of the dispute in accordance with the agreement reached or with EPA’s
decision, whichever occurs. Respondents shall proceed in accordance with EPA’s final decision
regarding the matter in dispute, regardless of whether Respondents agree with the decision. If
Respondents do not agree to perform or do not actually perform the Work in accordance with
EPA’s final decision, EPA reserves the right in its sole discretion to conduct the Work itself, to
seek reimbursement from Respondents, to seek enforcement of the decision, to seek stipulated
penalties, and/or to seek any other appropriate relief.

XVIL STIPULATED PENALTIES

61. Respondents shall be liable to EPA for stipulated penalties in the amounts set forth
in Paragraphs 62 and 63 for failure to comply with any of the requirements of this Settlement
Agreement specified below unless excused under Section XVII (Force Majeure). “Compliance”
by Respondents shall include completion of the Work under this Settlement Agreement or any
activities contemplated under any RI/FS Work Plan or other plan approved under this Settlement
Agreement identified below, in accordance with all applicable requirements of law, this
Settlement Agreement, the SOW, and any plans or other documents approved by EPA pursuant
to this Settlement Agreement and within the specified time schedules established by and
approved under this Settlement Agreement.

62. Stipulated Penalty Amounts - Work.

a. The following stipulated penalties shall accrue per day for any
noncompliance identified in Subparagraph 59(b):

Penalty Per Violation Per Day Period of Noncompliance
$ 500, 1" through 2(sf"day e Deleted: 3,000 ]
$ 1,00 22nd th h 307 d. - Deleted: 1t ]
L — 2204 throug 4 o Deleted: 7,500 }
$2000, oo 31*dayandbeyond | peleted: 15 ]
. . = Deleted: 10,000 ]
b. Compliance Milestones

s Timely notification to EPA in writing of names, titles and qualification of the
personnel, including contractors, subcontractors, consultants, and laboratories to be
used in carrying out the Work [Paragraph 24(a) and (b)].

s Submission to EPA of Respondent's designated Project Coordinator's name, address,
telephone number and qualifications [Paragraph 25].
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o Conduct site characterization activities as described in the SOW and RI/FS Work
Plan/Field Sampling Plan [Paragraph 30].

________________ e Deleted: o Prepare Technical Assistance Plan
s Submission of Memorandum documenting need for additional data collection [Paragraph 32(b)] 9
activities identified by Respondents [Paragraph 33(a)].
s Provide written commitment of willingness to perform additional Work identified by
EPA [Paragraph 33(d)]. Provide copy of written notification to EPA of off-site
shipment of Waste Material from the Site to an out-of-state waste management
facility [Paragraph 34].
s Monthly Progress Reports [Paragraph 36].
s  Written report due in the event of any release of a hazardous substance from the Site
[Paragraph 37(b)].
s Report objecting to RI/FS data [Paragraph 49].
s Provide written description of failed efforts to obtain access [Paragraph 51].
s Payment of Future Response Costs [Paragraph 77].
s Establish escrow account in the event of any dispute over billing.
63. Stipulated Penalty Amounts - RVFS Planning Documents, Reports and Technical
Memoranda.
a. The following stipulated penalties shall accrue per violation per day for
failure to submit timely or adequate plans, reports, technical memoranda or other deliverables
required by Section HI: (Tasks 1 through 8) of the SOW in accordance with the Schedule in
Exhibit A of the SOW:
Penalty Per Violation Per Day Period of Noncompliance
$ 500, 1* through 21stday . . Deleted: 3,000
T L th
$ 1,000, 22nd through 30 day Doetec
"""""""""""""""""""""""""""" =TT Deleted: 7,500
$2.000 __...3Udayandbeyond | peeted: 15t
. . L \: = leted:
64.  Respondents shall be liable for stipulated penalties in the amount of $25(,per day - % Deleten: 0
for the first three weeks or part thereof and $500, per day for each week or part thereof thereafter ", L Deieted: 000
for failure to meet any other obligation under this Settlement Agreement including the SOW. *s,_ | Deleted: 1000
X Deleted: 2000
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66. All penalties shall begin to accrue on the day after the complete performance is due

or the day a violation occurs, and shall continue to accrue through the final day of the correction

Deleted: In the event that EPA assumes performance of a
portion or all of the Work pursuant to Paragraph 83 (Work
Takeover), Respondents shall be liable for a stipulated
penalty in the amount of $50,000.

of the noncompliance or completion of the activity. However, stipulated penalties shall not
accrue: (a) with respect to a deficient submission under Section X (EPA Approval of Plans and
Other Submissions), during the period, if any, beginning on the 31% day after EPA’s receipt of
such submission until the date that EPA notifies Respondents of any deficiency; and (b) with
respect to a decision by the EPA Management Official at the Superfund Branch Chief level or
higher, under Paragraph 60 of Section XV (Dispute Resolution), during the period, if any,
beginning on the 21st day after the Negotiation Period begins until the date that the EPA
management official issues a final decision regarding such dispute. Nothing in this Settlement
Agreement shall prevent the simultaneous accrual of separate penalties for separate violations of
this Settlement Agreement.

67. Following EPA’s determination that Respondents have failed to comply with a ey
requirement of this Settlement Agreement, EPA may give Respondents written notification of

Formatted: Indent: First fine: 0.5", Right: 0.12", Tab
stops: 0.94", Left

the same and describe the noncompliance. EPA shall send Respondents a written demand for the,

Deleted: may

payment of the penalties. e

Deleted:

68.  All penalties accruing under this Section shall be due and payable to EPA within 30 s

Deleted: ¢

days of Respondents’ receipt from EPA of a demand for payment of the penalties, unless
Respondents invoke the dispute resolution procedures in accordance with Section XV (Dispute

Resolution). Respondents shall make all payments required by this Paragraph to EPA by Fedwire
Electronic Funds Transfer to:

Federal Reserve Bank of New York

ABA = 021030004

Account = 68010727

SWIFT address = FRNYUS33

33 Liberty Street

New York NY 10045

Field Tag 4200 of the Fedwire message should read “D 68010727 Environmental
Protection Agency”

and shall reference stipulated penalties, Site/Spill ID Number OHD980611388, and the EPA
docket number for this action.

At the time of payment, Respondents shall send notice that payment has been made as provided
in Paragraph 76.b below.

69. The payment of penalties shall not alter in any way Respondents’ obligation to
complete performance of the Work required under this Settlement Agreement.
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70. Penalties shall continue to accrue as provided in Paragraph 66 during any dispute
resolution period, but need not be paid until 39

days after the dispute is resolved by agreement or by receipt of EPA’s decision.

71. IfRespondents fail to pay stipulated penalties when due, EPA may institute
proceedings to collect the penalties, as well as Interest. Respondents shall pay Interest on the
unpaid balance, which shall begin to accrue on the date of demand made pursuant to Paragraph
68.

72. Nothing in this Settlement Agreement shall be construed as prohibiting, altering, or
in any way limiting the ability of EPA to seek any other remedies or sanctions available by virtue
of Respondents’ violation of this Settlement Agreement or of the statutes and regulations upon
which it is based, including, but not limited to, penalties pursuant to Section 122(/) of CERCLA,
42 U.S.C. § 9622(), and punitive damages pursuant to Section 107(c)(3) of CERCLA, 42 U.S.C.
§ 9607(c)(3). Provided, however, that EPA shall not seek civil penalties pursuant to Section
122(1) of CERCLA or punitive damages pursuant to Section 107(c)(3) of CERCLA for any
violation for which a stipulated penalty is provided herein, except in the case of willful violation

its unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant
to this Settlement Agreement.

XVHI. FORCE MAJEURE

73. Respondents agree to perform all requirements of this Settlement Agreement within
the time limits established under this Settlement Agreement, unless the performance is delayed
by a force majeure. For purposes of this Settlement Agreement, force majeure is defined as any
event arising from causes beyond the control of Respondents or of any entity controlled by
Respondents, including but not limited to their contractors and subcontractors, which delays or
prevents performance of any obligation under this Settlement Agreement despite Respondents'
best efforts to fulfill the obligation. For